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THE APPORTIONMENT OF STATE TAXES IN 
OREGON 

THE majority of American commonwealths still rely upon 
the general property tax as the chief source of state 
revenue. Moreover, the state tax levy is usually based 
on assessments made by local officials, and the county or town- 
ship pays a certain rate on its property valuations. As every 
student of finance recognizes, this arrangement encourages 
underassessments and gives rise to inequalities as between 
minor subdivisions. Two remedies have been frequently pro- 
posed for the evils indicated. It is recommended, in the first 
place, that separate sources be assigned to state and local gov- 
ernments ; and it has been suggested that, while the latter may 
retain the general property tax with material modifications, the 
state shall derive its revenues mainly from corporation, inherit- 
ance, license, franchise taxes etc. Where such separation of 
sources is rendered difficult by the paucity of yield from busi- 
ness and inheritance taxes, so that both state and local govern- 
ments are still forced to depend on the same taxable objects, it 
is sometimes suggested that the state levy be made independ- 
ently of local assessments, and that some other basis of appor- 
tionment than current property valuations be chosen. It is 
with an experiment of the latter type that this paper deals. 

Oregon was from the outset exposed to the evils of underas- 
sessment, which during the decade 1 890-1900 developed in 
very pronounced form. The law of 1854 provided for the as- 
sessment of both land and personal property at their " true cash 
value." No attempt was made, however, to define this term, its 
interpretation being left for the most part to the assessor and 
the taxpayer. The oath of the property owner was relied on to 
secure the substantial correctness of his estimates. The usual 
motives that lead to underassessments were operative under this 
system. The office of assessor was elective ; and that official 
was prone to purchase his reelection by obtaining for his con- 
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stituents the largest measure of exemption from state taxes. 
This was a safe undertaking and easy of accomplishment, since 
no penalty was prescribed for failure to comply with the law, 
and state taxes were levied at a certain rate per cent on valua- 
tions fixed by county assessors. These local officials were, more- 
over, subject to extraordinary pressure from the taxpayers. 
Since the country was new and costly improvements were lack- 
ing, land constituted the chief item of assessment and free- 
holders habitually formed a low estimate of its value. Much of 
the land had but lately passed by patent from the national gov- 
ernment to the settlers, and landowners insisted on a valuation 
very close to the actual cost of filing and proving up. 

These low valuations presented a serious problem, since the 
levy of state taxes had been left to the legislature and this body 
had decided on a fixed rate for a term of years. It was soon 
found that the expenses of the state were increasing out of all 
proportion to the assessed valuation of property. Moreover, 
after 1863 the laws had permitted the taxpayer to deduct a 
debt of any kind from the value of real estate and personal 
property. While tangible property was commonly assessed at 
one-third of its true worth, debts were rated at full face value. 
Through a combination of these two practices a dollar of in- 
debtedness (seldom assessed as a credit) would wipe out three 
dollars' worth of assessable property. Then, too, the man who 
could show liabilities equal to one-third of his property might 
enjoy exemption, while his less favored neighbor, who owned 
less but had no debts to use as offsets, was subject to dispro- 
portionate burdens. Not only were assessments unduly low ; 
they were also lacking in uniformity. As early as 1 870 the 
secretary of state called attention to the unequal shares of state 
taxes borne by counties of approximately the same wealth and 
natural resources. To meet these difficulties, it was proposed, 
at this early date, either to substitute for the per diem compen- 
sation of the assessor a salary based on a percentage of the 
amount assessed, or to create a state board of equalization with 
power to review and correct the work of county assessors. 

To the first of these proposals the people did not take kindly : 
the assessment of their property on commission seemed to be a 
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remedy which in some cases might prove a trifle too effective. 
The office of assessor was of course elective, and its occupant 
was answerable to popular opinion; but that official might 
choose, under the proposed arrangement, to earn a competence 
in one term and live in retirement for the rest of his life. 
Furthermore, the new plan, even though it should operate to 
increase assessed values as a whole, would not necessarily equalize 
assessments of different counties. Some assessors would be 
more susceptible to the motive of self-interest than others. 

The legislature chose what promised to be the lesser of two 
evils: it created a state board of equalization, consisting of 
three members elected by a joint convention of the two houses 
of the legislature. Its powers and duties were twofold. In 
the first place, it might report to the district attorney, with in- 
structions to prosecute, any failure of county assessors to com- 
ply with the law. In a word, the board was to constitute a sort 
of grand jury for the indictment of delinquent assessors. But 
since the statute had failed to make clear what constituted a 
violation of the law and had neglected to prescribe a penalty, 
the activity of the board in this direction was barren of any 
important results. In the second place, the board had power 
to make such changes in total assessments of counties as would 
make them " equal and uniform " by adding to or deducting 
from the local valuations of taxable property. The law, how- 
ever, forbade any change which would increase the total assess- 
ments of the state by more than one per cent. Furthermore, 
the board was authorized to interfere only in behalf of a county 
which considered its valuation relatively high as compared with 
that of other counties. It followed that the intervention of the 
board, although it might tend to promote equity between coun- 
ties, operated only to reduce assessments still further. In 1874 
the legislature abolished the machinery for equalization, and 
for seventeen years it failed to provide a substitute. 

From this time on the evils of low and unequal assessments 
were cumulative, until temporary relief was afforded by a new 
board, created under an act of 1891. The report of the state 
tax commission of 1886 contains what is perhaps the best 
analysis of the defects of the fiscal system as it existed at that 
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time. In the opinion of this commission, the greatest evils of 
the existing system grew out of the persistent practice of under- 
valuation. The commission ventured the further opinion that 
these evils would never be eradicated until some new method 
was devised for raising state revenues, to take the place of a mill 
tax on valuations fixed by county assessors. 1 

After this time there was a growing sentiment in favor of 
abandoning the old method of assessing state taxes, with a great 
deal of indecision as to what the substitute should be. Governor 
Pennoyer, in his message of 1 891 , expressed the belief that state 
expenses might be met by a poll tax of two dollars, a graduated 
income tax on all incomes above $1000 and a tax on the gross 
receipts of express, telegraph, telephone and insurance com- 
panies. Before an income tax for state purposes could be made 
equitable, however, the whole system of property taxation must 
be overhauled ; and the legislators were opposed to sweeping 
changes. The chief objection to the corporation tax was that 
the rate would have to be unduly high to yield the necessary 
income ; and, since the earnings of the corporations in question 
were subject to yearly fluctuation, it would be difficult to fore- 
cast the revenues from these sources. As a consequence the 
state treasury would be cumbered with a surplus or embarrassed 
by a deficit." 

No new remedy could find favor until a final trial of equali- 
zation by a state board had been made ; and a board with some- 
what amplified powers was created by an act of 1891. Upon 
organizing, the board sought to prove its usefulness by raising 
total assessments from $127,693,167 to $151,700,246. In so 
doing, however, it exceeded its authority in two directions. The 
law creating the board had recognized for purposes of assess- 
ment but two classes of real estate : town and city property and 
other real estate. The board assumed power to adopt an elab- 

1 Report of Committee on Assessment and Taxation, 1886, p. 7. 

'Oregon has since adopted an inheritance tax (1903), a general license, tax on 
corporations (1903) and a tax on the gross receipts of sleeping car, refrigerator car, 
express, telephone and telegraph companies (1904)- The yield from these sources, 
however, is moderate, and the state is still largely dependent on the general property 
tax. 
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orate classification of real property and increased the valuations 
of particular classes in different degrees. The court held that 
the board had no right to create classifications unknown to the 
law and to alter the valuation of one class without reference to the 
other.* The board was further crippled by the failure of county 
assessors to make returns in due season. The statute laid down 
no positive requirement and failed to prescribe a penalty, so the 
assessors acted according to their own convenience. The state 
board was required to meet on the first Tuesday in December 
and complete its work in thirty days. Nothing could be done 
until county rolls were all in ; and consequently the board com- 
monly adjourned without making any corrections, however ob- 
vious the need might be. In spite of its limitations, the board 
managed to worry along for seven years or so, when it was abol- 
ished by an act of 1898. The legislature provided a less ex- 
pensive board, composed of the governor, the secretary of state 
and the treasurer; but the executive vetoed the bill on the 
ground that the new commission would be merely the "old 
specter in different robes." 

The conviction now gained ground that there was no virtue 
in state boards of equalization. The situation, however, was 
steadily growing worse, and some remedy was demanded. 
Aggregate assessments of the state had declined from $168,- 
000,000 in 1893 to $118,000,000 in 1900. There was also a 
striking lack of uniformity in the estimates of similar property 
by different assessors. Tillable lands of nearly the same quality 
were rated from an average of $17.69 in Yamhill county to an 
average of $10.24 in Lane county. Railroad bed was assessed 
at $4503.60 a mile in Malheur county and at $952.38 in Lin- 
coln county. Polk county horses received an average valuation 
of $32.20, while in Harney they were assessed at $6.29. The 
'* true cash value" of cattle in Morrow county was $16.01 per 
head, but when they were driven over into Wheeler or Crook 
county they were worth only $10. While the assessor of 
Morrow county was rating the average porker at $3.28, his 
contemporary in the neighboring county of Sherman placed 

'Oregon and California Railroad Company v. Croisan, 22 Oregon, 393. 
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the value at $1.48. Secretary Dunbar said, in his report of 
1900: 

The summaries of the assessment rolls for 1900, so far as received, 
show that many counties are yet apparently engaged in " getting even " 
and have this year reduced their valuations from ten to twenty-five per 
cent, and this course, if persisted in, will eventually result in demoral- 
izing our whole system of assessment and taxation and make the same 
a farce and travesty on justice.' 

Governor Geer in his message of 1901 recommended as a 
remedy, or at any rate as a check to the further progress of the 
evil, a system of assessing state taxes against the counties in a 
lump sum instead of at a rate per cent on property valuations. 
No specific basis of apportionment was proposed ; the governor 
suggested merely that each county might be required to pay 
" in proportion to its wealth or population." A plan of this 
sort, he thought, would at once and effectually destroy the in- 
centive to undervaluation, would remove the annoyance and ex- 
pense of collecting delinquent state taxes and would dispense 
with the necessity for a state board of equalization. 2 

The governor's recommendation was referred to the Senate 
committee on assessment and taxation, of which Mr. R. A. 
Booth was chairman, and a measure was formulated providing 
for a levy of state taxes independently of local assessments. 
This measure, which was known as the Booth bill, became a law 
on February 27, 1901. 3 Each county clerk was required to 
furnish annually to the secretary of state a concise tabulated 
statement of the expenses of the county for the preceding 
year, not including expenditures on roads and bridges. In 
January, 1 905 , and every five years thereafter, the state officials 
were to compute the total expenses in the several counties for 
the five preceding years, average them and determine the ratio 
between such average annual expenses of each particular county 
and the sum total of county expenditures throughout the state. 
This ratio was to represent the percentage of state revenues to 

1 Report of Secretary of State, 1900, p. 40. 

'For the text of the governor's message see Oregonian, January 16, 1 901. 

•Session Laws, 1901, pp. 175-178. 
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be contributed by each county. When the necessary statistics 
had been collected, the state taxes were to be apportioned ac- 
cording to the average annual expenditures of the several coun- 
ties, excepting outlays for roads and bridges, as indicated above. 

By subsequent acts it was provided that other outlays besides 
those made for roads and bridges should be deducted from ex- 
penditures. The tendency of these amendments was to leave 
out of account investments and extraordinary expenditures, so 
that current expenses only should form the basis of apportion- 
ment. 1 

Until the first apportionment on the basis of current expenses 
could be made, in 1905, the original act (1901) provided that 
state taxes were to be divided among the counties according to 
definite percentages set down in the law itself. These percent- 
ages were based on the average assessments of the several coun- 
ties for the five years prior to the passage of the act. 2 Under 
this arrangement, apportionment of state taxes was to be made 

1 The first of these amendments was made by act of February 24, 1903. Baker 
county had shortly before annexed a portion of Union county known as the " Pan- 
handle " and had assumed a proportionate share of the debt of the county from 
which the annexed territory was taken. Baker county had also incurred consider- 
able expense in obtaining records relating to the " Panhandle " district. By the act 
of 1903, these extraordinary expenditures were excepted from the list to be filed by 
the county clerk. This act further provided that the amount expended in " re- 
ducing, discharging or paying interest on an existing debt " should not be reckoned 
as a part of county expenses under the terms of the original act of 1 901. Session 
Laws, 1903, pp. 303, 304. By an act passed February 28, 1907, expenditures for 
the erection of court houses and on account of pestilence and epidemics were also 
excepted. Session Laws, 1907, p. 454. 

* The percentages of slate taxes assigned to each county for the five-year period 
was as follows : 

Baker 0195 Harney 0160 Multnomah 3123 

Benton 0202 Jackson 0314 Polk 0307 

Clackamas 0335 Josephine 0090 Sherman 0087 

Clatsop 0212 Klamath 01 15 Tillamook 0087 

Columbia 0106 Lake 0107 Umatilla 0496 

Coos 0203 Lane 0462 Union 0262 

Crook 0130 Linn 0526 Wallowa 0073 

Curry 0040 Lincoln 0055 Wasco 0234 

Douglas 0345 Malheur 0094 Washington . . . .0301 

Gilliam 0087 Marion 0613 Wheeler 0067 

Grant 0092 Morrow 0095 Yamhill 0391 
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regardless of current assessments. By an act of February 24, 
1903,' the date for introducing a levy on the basis of expendi- 
ture was postponed until January, 1910. The same act, for 
reasons noted above," increased the percentage of state taxes to 
be borne by Baker county and correspondingly reduced that to 
be borne by Union county. By an amendment of February 28, 
1907, the date at which the new system was to be put in opera- 
tion was deferred until January, 191 2, but the percentages as- 
signed to the several counties were left unchanged. It appears 
accordingly that (with the slight modification made in 1903, 
which affected Baker and Union counties only) the distribution 
of state taxes fixed by the law of 1901, and based on the assess- 
ments of the preceding five years, was continued until 19 12. 
During the whole history of the Booth law, which was declared 
unconstitutional in 1909, apportionment on the basis of expen- 
ditures, which promised to be the most interesting and perma- 
nent feature of the act, was never tried in actual practice. 

For a period of seven years, however, state taxes were assessed 
on the counties according to predetermined ratios. This plan 
was expected to remove the motive to underassessment and to 
permit valuations to rise to a cash basis. The local assessor, 
however, found it more difficult to raise his figures than it had 
been to lower them. To increase them would have required a 
complete revision of the tax rolls, and the assessor and his depu- 
ties are prone to follow the lines of least resistance and to copy 
the old rolls as far as possible. Furthermore, it is hard to con- 
vince the average taxpayer that higher assessments do not mean 
more taxes. Some understand well enough that if all values are 
increased in the same proportion the rate will be correspond- 
ingly lower, but they still cherish the suspicion that the increase 
will not be general. Others favor low assessments to check ex- 
travagance on the part of county officials, since lavish expendi- 
tures, coupled with undervaluation of taxable property, would 
necessitate a rate so high as to seem unjust and extortionate. At 
any rate, there was at first no marked increase in assessed values. 
The new arrangement, however, seems to have checked further 

1 Session Laws, 1903, pp. 303, 304. * Cf. supra, p. 277, note 1. 
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decline in the figures. Between the years 1893 and 1900 the 
assessed value of property in the state fell from $168,088,905 
to $117,804,874. From this minimum figure the valuations 
rose gradually to $188,058,281 in 1904 and $309,256,689 in 
1905. This sharp increase for the year 1905 can be accounted 
for largely by a change in the policy of a few assessors, in- 
cluding the assessor of Multnomah county, where property valu- 
ations represent nearly three-eighths of the total for the state. 
Since 1905 the figures have risen more markedly." How much 
of this increase is due to a stricter compliance with the assess- 
ment laws it is impossible to say. During this period the pop- 
ulation and wealth of the state have been increasing very rapidly. 
In the price of real estate in particular, which constitutes nearly 
74 per cent of the taxable property in the state, there has been 
a sharp advance. The state tax commission of 1906 prepared 
a table (reprinted on the next page) showing the estimated 
percentages of full cash value represented by assessments of 
the several counties. These figures were compiled by consul- 
tation and correspondence with the county officials, who were in 
a position to furnish trustworthy information on the subject. 

It will be noticed that in several counties the percentages 
show a tendency to rise toward the end of the period, but the 
rise is by no means general. In at least thirteen counties the 
policy of the assessor seems not to have changed throughout 
the entire period ; while in two counties, Baker and Umatilla, 
the assessments in 1905 represented a smaller fraction of cash 
value than in 1900. Only in Coos, Jackson, Multnomah, 
Wallowa and Washington counties did valuations appear to ap- 
proach a cash basis. When state taxes were no longer based 
on county assessments, lack of uniformity was a matter of little 
concern until, in 1907, a law was passed providing for the 
assessment of special classes of corporate property by a state 
board of tax commissioners. Equity as between corporations 
that are purely local and assessed by county officials and those 
that fall under the jurisdiction of the state board necessitates 

'Assessed values for recent years are as follows: 1906, $427,379,978; 1907, 
$581,558,918; 1908, $598,133,963: 1909. $694,7*7»63i- 
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PERCENTAGE OF MARKET VALUE REPRESENTED BY ASSESSMENTS, I9OO-I905 
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closer correspondence between figures of local assessors on the 
one hand and those of the state board on the other. 

The ultimate object of the Booth law was to apportion state 
taxes on the basis of county expenditures, and opinions differ 
as to the expediency and justice of this plan. This arrange- 
ment was characterized by Professor F. G. Young ' as " at best 
an arbitrary device " ; but this is not admitted by the framers 
and defenders of the law. There is good reason, too, for be- 
lieving that the expenditures of county government, or of any 
kind or grade of government, tend in the long run to equal the 
revenue which can be obtained. In any well managed fiscal 



1 Oregonian, January 13, 1903. 
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system, average income and average expenditure for a period 
of years are practically identical. Apportionment of state taxes 
according to current expenses, then, may be defended as a sort 
of income tax on the counties. This seemed to be the conten- 
tion of the commission of 1906, when they argued that the law 

fixed the amount of tax to be paid by each county in exact ratio with 
its capacity to expend for itself. . . . The income and expenses of the 
counties have a fixed relation to each other. Practically the appor- 
tionment is on the county's income as well as its expenses. 1 

Generally speaking, too, there is a substantial correspondence 
between county expenditures and the taxable property from 
which its income is derived. The commission of 1906 pre- 
pared a table 1 giving the apportionment of state taxes for 1905 
on the basis of actual cash value of property (estimated from 
the assessment rolls) and compared these figures with a similar 
distribution of the state tax burden according to current ex- 
penses. An examination of this table reveals the fact that in 
the majority of cases the variations between the two sets of fig- 
ures are almost negligible. In twenty-three out of thirty-three 
counties correspondence between the two was accurate even to 
the third decimal place. For thirteen counties the variation was 
less than one-half of one per cent. In the case of Multnomah 
county, where the difference was greatest, there was a discrep- 
ancy amounting to about two and one-half mills on the dollar of 
assessed valuation. This county, which contains the chief city 
of the state, with 210,000 inhabitants, presents the only case 
where apportionment according to county expenses would not 
work substantial justice. Multnomah county, it is true, contains 
extensive rural districts, but a large share of its population and 
wealth is concentrated within the city limits. Moreover, the 
municipal government of Portland assumes many functions which 
elsewhere would be attended to by the counties. Assignment 
of state taxes on the basis of county expenses, particularly if 
extraordinary expenditures and investments were excepted, 
would place Multnomah's share of state taxes too low. 

1 Report of Oregon State Tax Commission, 1906, p. 69. * Ibia. p. 70. 
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One of the piactical advantages frequently claimed for this 
system of apportionment is that it would promote economy in 
county affairs, since lavish expenditures for local purposes would 
subject the county to a disproportionate share of the state taxes. 1 
Perhaps a better way of stating this argument is to say that a 
measure of this kind should furnish the taxpayer with a double 
motive for insisting on economical administration of county af- 
fairs, for any saving realized on the local budget would operate 
not only to lighten the burden of taxation for local purposes 
but also to reduce the rate for state purposes. The strength of 
this motive ought to be considerable, since in many communi- 
ties the rate for state expenditures is very nearly as great as that 
for county expenditures. 

It may indeed be questioned whether it is desirable to en- 
courage stricter economy in all directions. The legislature, 
recognizing the need of better highways throughout the state, 
excepted county expenditures made for this purpose, lest the 
new system of apportionment should discourage this class of 
improvements. It was claimed, by critics of the Booth bill, 
that counties might seek to reduce current expenses by cutting 
the pay of local officials, and that salaries were already too low to 
attract first-rate men. County school superintendents in rural 
sections are frequently cited as examples of underpaid officials. 
This objection is of little weight, however, when it is remem- 
bered that, in Oregon, salaries of county officials are fixed by 
state law. 

Although the ultimate rule of apportionment contemplated 
by the act met with few objections, the temporary device of 
assessing state taxes according to fixed percentages was severely 
criticized. It will be remembered that these percentages were 
based on average assessments for the five years previous to the 
passage of the act. Under this plan, whatever lack of uni- 
formity had existed during this period was to be perpetuated 
for another five years. The objection was strongly stated by a 
writer in the Oregon Statesman. 

1 Cf. Oregonian, January 25, 190IJ Oregon Statesman, January 26, 1901; Re- 
port of State Tax Commission, 1906, p. 70. 
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The bill proposes to take the unequal assessments of the past five 
years — years when the systematic evasion of the law was most flagrant 
— and enact these unjust and unequal assessments into law and make 
them the basis for the demands on the several counties for state taxes. 
. . . The counties whose officials have been most successful in evading 
the law and defrauding the state for the last five years are now to be 
protected in that systematic evasion of the law for the next five years. 
The people ask relief from unequal taxation. The House answers by 
fastening on them for five years to come the very injustice of which 
they complain. 1 

Forcible as this objection seems, it is hard to see how the transi- 
tion from the old to the new method of assessing state taxes 
could have been accomplished in any other way. Since sta- 
tistics of county expenditures were lacking, the new system 
could not be put in operation until the necessary data had been 
collected. In the meantime some substitute device had to be 
adopted. Legislators were evidently convinced that the situation 
was growing steadily worse, and that the inequalities of the past 
five years were preferable to those which were likely to appear. 
Once the fixed ratio plan was adopted, it could not very well 
be abandoned. As we have already seen, some counties, after 
the passage of the Booth bill, began to raise their assessments 
toward the true market value, while others adhered to the old 
policy of underassessment or even discounted values still further. 
To abandon the fixed percentages and to base the state levy on 
current valuations would have been unfair to counties that had 
been bringing their assessment to a cash basis, relying on the 
permanency of the law. 

The state tax commission of 1906 said in its report: •' In our 
opinion the method of state apportionment to become operative 
in 1 9 10 is calculated to eliminate all the evils of the general 
property tax except the problems of personal property taxa- 
tion." If the date at which the new system was to go into 
operation had not been twice postponed ; if this part of the law 
had gone into effect, as originally contemplated, in 1905 ; the 
inequalities, apparent or real, which caused the constitutional 

'John P. Robertson in the Oregon Statesman, February 19, 1901. 
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objection to be raised might have escaped notice. At the time 
the Booth bill was passed the constitutionality of the measure 
was questioned. It was argued, however, that, since county ex- 
penditures bear a fixed relation to the amount of taxable prop- 
erty, the constitutional requirement that taxes shall be levied at 
a uniform rate on property valuations was virtually observed. 1 
The constitutional position of the temporary "fixed ratio" 
plan for assessing state taxes was even more questionable. 
It was suspected from the outset that it would prove to be un- 
constitutional if the question should be tested in the courts. 
Notwithstanding this, the general advantages of the scheme 
caused it to be continued by common consent. But for the 
action of Yamhill county in questioning the constitutionality of 
the law, the fixed ratio plan might have been tolerated until 
apportionment on the basis of county expenses had been put 
in operation. 1 

In May, 1908, Yamhill county brought suit against Harrison 
E. Foster, treasurer of the county, to enjoin him from paying 
over the amount of state taxes asssessed against the county for 
that year. The contention of the county was, in brief, as follows. 
The governor, secretary of the state and treasurer were bound 
by the state constitution to apportion state taxes among the 
counties in proportion to assessed value of property. On this 
basis Yamhill county would pay $23,167.03. These state offi- 
cials, on the other hand, had proceeded to levy state taxes in 
accordance with the provisions of the law of 1907, which the 
plaintiff county alleged to be " arbitrary," and Yamhill county 
was charged with $44,965 or nearly double her just share. The 
plaintiff's allegations were correct, so far as the facts were con- 
cerned ; but the explanation is that, while many counties, acting 
in accordance with the spirit of the new law, had raised their 
assessments considerably, the assessor of Yamhill county had 
continued to discount the value of taxable property at the old 
ratio. It would clearly be to the advantage of the county if it 
could force a return to the old system. It was probably true, 

1 Oregonian, January 25, 1901; Oregon Statesman, January 26, 1901. 
*Cf. Oregon Statesman, January 27, 1909. 
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however, that the county's share of state taxes was excessive, 
judged either by the estimated cash value of assessable property 
or according to the ratio of county expenditures. 1 

The decision in the lower court was in favor of the county, 
and an injunction was granted restraining the treasurer from 
paying over the sum assessed by the state. On appeal, the 
supreme court reversed the decision of the lower court so far as 
its practical consequences were concerned, but it affirmed the 
decision of the lower court that the Booth law was unconstitu- 
tional. 2 The ruling of the court was based mainly on the so- 
called uniformity clause 3 of the state constitution, which requires 
the legislative assembly to " provide by law a uniform and equal 
rate of assessment and taxation. ..." This clause the court 
interpreted to mean that " the rate of taxation must be equal 
and uniform throughout the taxing districts, whether state or 
local " ; and it held that an apportionment of taxes among the 
counties " in accordance with a fixed ratio . . . not based on 
assessed valuations for the current year but, as it appears from 
the act of 1 90 1, . . . on the assessments of the several counties 
for the five years prior to 1901," was in conflict with this pro- 
vision of the constitution, because it produced an unequal rate 
throughout the several counties. 4 

It had been urged, in defence of the law, that " the general 
scheme for assessing and collecting taxes in this state creates 
the relationship of debtor and creditor between county and state 
for the amount of state revenues apportioned," and that the 
county could not escape its just debts. The court, while ad- 
mitting the force of this contention, nevertheless insisted that 
the obligation imposed and incurred was not in the nature of a 
contract obligation " but a liability imposed by the state in the 
exercise of its taxing power, which must be subject to constitu- 
tional limitations." The court was willing to concede that the 

'According to the estimate of the tax commission in 1906 Yamhill county would 
have paid on cash valuation of property .027 per cent of state taxes. On the basis 
of county expenditures for five years prior to 1905 her share would have been .0265 
per cent. The fixed percentage assigned to the county under the Booth bill was 
.0391. 2 Yamhill County v. Foster, 53 Oregon, 124. 

' Article ix, section I. '53 Oregon, 130-132. 
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new method of assessing state taxes might be " more equitable 
and just" than if it were made by a uniform rate on assessed 
values throughout the state, but insisted that if the constitution 
required apportionment to be made in a certain way its provi- 
sions must be respected. 

One of the peculiar aspects of the decision was that the su- 
preme court, while declaring the law unconstitutional, neverthe- 
less held that Yamhill county could not secure relief from pay- 
ment of the sum assessed against it under this unconstitutional 
law. 1 It was this aspect of the opinion of the court that at first 
misled the public with regard to the real significance of the decis- 
ion. 2 When its full import was learned, it was perceived to upset 
the whole system of levying state taxes ; and the legislature was 
compelled at once to provide a substitute. It was obvious that 
nothing short of a uniform rate on county assessments would 
meet the requirement of the constitution as interpreted by the 
court. The judges had declared that, if apportionment accord- 
ing to property valuations should prove to be " unequal and 
unjust because of the action of local assessors, provision should 
be made by law for an equalization of valuations as between the 
several counties for state purposes." Thus, while the court re- 
cognized that the " levying of a tax is a legislative and not a 
judicial function," it nevertheless recommended a return to a 
state board of equalization and indicated that this was the only 
solution of the problem that it would accept. 

Acting on this recommendation, the legislature promptly 
passed the emergency act of February 2, 1909. 3 Under this 
law the governor, secretary of state and treasurer were consti- 

1 The court held, in brief, that the levying of a tax is a legislative and not a judicial 
function, and that the judiciary has no power to enjoin the collection of a tax merely 
because of its illegality or irregularity. Furthermore, the county court had treated 
the state levy as just, had made provision for its collection and had paid it over to 
the treasurer. He could not refuse to pass it on to the state treasurer; for a " pub- 
lic officer or agent of the state who received money for it can not refuse to pay it over 
on the ground that it was illegally exacted." 

' The newspapers of the state failed to notice this important decision or made only 
casual mention of it. The Portland Oregonian, in its report of the case, said that 
the court had upheld the constitutionality of the act. 

* Session Laws, 1909, p. 58. 



No. 2] TAX APPORTIONMENT IN OREGON 287 

tuted a temporary board of equalization with powers to " adjust 
and equalize " the assessments of county officials " so that the 
same shall be as nearly uniform as possible." Counties were 
to pay in proportion to the " equalized value of taxable property." 
The new board was given large powers to administer oaths, to 
take testimony and to compel local officers to certify to any 
relevant fact. The work of this temporary board was confined 
to the levy of 1909. 

By an act passed February 24, 1909," similar powers are 
conferred on a permanent board, consisting of the state tax 
commissioners, the governor, the secretary of state and the 
treasurer. To insure assessments at or near the market value 
of property, each assessor is now required, in making his returns 
to the secretary of state, to take an oath that he has diligently 
assessed all property in the county " at the full cash value 
thereof." Failure to make or file a sworn statement or to com- 
ply with the law in other respects is declared to be a misde- 
meanor, and conviction works forfeiture of office. 

This law was applied for the first time to the assessments of 
19 10. Several assessors promptly announced their intention 
of complying with the letter of the law, and it was said that they 
were " getting down " to a cash basis. 2 The total valuation of 
taxable property in the state for 1910 was $844,887,708, an in- 
crease of 21.6 per cent over the figures of the previous year. 
In the opinion of the state tax commission the assessments 
represented a nearer approach to market valuations and in some 
counties were practically on a cash basis. 3 In some instances, 
however, the same inequalities which preceded and, in a meas- 
ure, occasioned the legislation of 1901 were apparent in the 
uncorrected returns of 1910. The state board, while leaving 
the total assessments unchanged, raised the valuations of Clat- 
sop county 1 14 per cent and reduced those of Lincoln county 
26 per cent. The average ratio of assessments to market values 
throughout the state was 7 1 per cent, but individual ratings 
ranged from 33 per cent in Clatsop to 96 per cent in Lincoln. 

1 Session Laws, 1909, p. 358. * Eugene Register, July I, 1910. 

•Report of State Board of Tax Commissioners, 1911, p. 10. 
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The election of 19 10 made possible some radical changes in 
the fiscal system of the state. 1 At the request of the Grange 
Legislative Committee the legislature of 1909 submitted to the 
people two amendments to the constitution, abrogating the uni- 
formity provisions and empowering the legislative assembly, or 
the people by initiative, to provide by law for a uniform rule 
of taxation " except on property specifically taxed," or to ar- 
range for the levy and collection of taxes for state, county and 
municipal purposes upon different classes of property. These 
amendments, if adopted, would have made possible the revival 
of the Booth plan for apportioning state taxes or the adoption 
of a plan for separation of sources, as well as radical changes in 
the personal-property tax. Both amendments, however, were 
rejected at the polls. At the same time the people ratified an 
amendment formulated by leaders of the single-tax movement 
and endorsed by the Oregon State Federation of Labor as well 
as by the local trades council of Portland. This amendment 
swept away every constitutional limitation on the taxing power, 
but it provides that no act regulating taxation or exemption 
throughout the state shall become a law until it has been ap- 
proved by the people at a regular election. Moreover the 
people of the several counties are empowered to regulate taxa- 
tion and exemptions within their respective jurisdictions, subject 
only to such general laws as the people of the state may approve. 
This amendment reduces the power of the legislative assembly 
in matters of taxation to a mere initiative, but makes it possible 
for the people to adopt any sort of revenue measure. Subject to 
certain restrictions, it makes possible county option in taxation. 
Single-taxers have already announced their intention to submit 
at the next election some type of single-tax legislation, not only 
as a state-wide measure but also, where the single-tax sentiment 
seems to warrant the proposal, as a local act. 

Opponents of the single-tax movement charge its leaders 
with unfair dealing, on the one hand in concealing the real pur- 
pose of the measure, on the other hand in making it more at- 

1 Cf. G. H. Haynes, "'People's Rule' in Oregon," Political Science Quar- 
terly, vol. xxvi, pp. 53-56. 
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tractive by the addition of a clause repealing the poll tax. It is 
claimed that the vote in favor of this radical measure does not 
reflect the opinion of the majority. 1 This opinion was evidently 
shared by many members of the last legislature. On recom- 
mendation of the state board of tax commissioners, the " Grange 
amendments " were resubmitted in slightly modified form. In 
the opinion of the board, the rejection of these amendments 
was " due entirely to the fact that their purpose and the wisdom 
of their enactment were not fully understood and appreciated." 
The legislature likewise proposed a third section, which, if 
adopted, will take the place of the " single tax " or " county 
option " amendment. It reads as follows : " No poll or head 
tax shall be levied or collected in Oregon. The Legislative 
Assembly shall not declare an emergency in any act regulating 
taxation or exemption." It will be noticed that this section 
contains the same attractive clause which is held responsible in 
part for the adoption of the amendment it seeks to displace. 3 
At the same time the legislature provided for a committee to 
confer with the tax commissioners and to prepare laws relating 
to taxation and exemptions, which may be initiated and sub- 
mitted for approval or rejection at the next regular election. 

The adoption of the three proposed amendments would not 
only restore to the legislature its former control over tax laws 
but would ward off the danger of disorganized and perhaps 
conflicting local systems. At the same time the removal of 
certain outgrown restrictions on the taxing power would enable 
the legislature to adopt any approved device for apportioning 
state taxes and, when it is deemed desirable and practicable, to 
introduce a separation and assignment of independent sources. 

J. H. Gilbert. 

University of Oregon. 

•The act was described on the official ballot as an " amendment providing for the 
people of each county to regulate taxation and exemptions within the county regard- 
less of constitutional restrictions or state statutes and abolishing poll or head tax." 
It was carried by a majority of 2044. 

'Report of State Board of Tax Commissioners, 1911, p. 27; Senate Joint Resolu- 
tions, nos. 8, 9 and 10. 



